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ABOUT THE COMMUNITY DEVELOPMENT PROJECT

The Community Development Project (CDP) of the Urban Justice Center was created in September
2001 to provide legal, technical, research and policy assistance to grassroots community groups engaged in
a wide range of community development efforts throughout New York City. Our work is informed by the
belief that real and lasting change in low-income, urban neighborhoods is often rooted in the empowerment
of grassroots community institutions. Since 2005, CDP’s services have included representing alleged debtors
on credit card, cell phone and medical debt cases in New York City Civil Court. In addition, CDP represents
victims of consumer fraud and unfair debt collection practices in affirmative litigation in state and federal
court. CDP also offers general counsel services to community groups advocating for economic justice,
including consumer justice.
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EXECUTIVE SUMMARY

The number of consumer debt cases filed in New York City Civil Court has exploded in recent years.
In 2006 alone, approximately 320,000 such cases were filed in the five boroughs; this number is comparable
to the total number of civil and criminal cases filed in the federal trial courts nationwide that year. Almost $1
billion in claims were made against New York City residents in consumer debt filings in 2006; in that year, we
estimate that creditors ultimately obtained judgments of almost $800 million. In many ways, New York City
Civil Court has become the “credit card court”, with a majority of the cases filed throughout the five boroughs
classified as consumer debt cases.

The impact of this judgment debt is profound. Once a judgment is obtained by a creditor against a
debtor, the situation goes from bad to tragic. A creditor with a judgment can garnish wages and freeze bank
accounts. Often, due to additional penalties, interest, fees and costs, the ultimate judgment obtained far
exceeds any original debt that might have accrued. Sometimes, the defendant never owed the alleged debr,
which may have been the result of identify theft, mistaken identity, clerical errors, or illegal fees and charges.

Once an account is frozen, a debtor under such a crushing weight may be unable to pay rent bills,
utilities, obtain medicine and pay for food and other necessities. A judgment will invariably show up on credit
reports and such a black mark on a credit report will make it more difficult to find an apartment, get a better
job, and obtain credit. For the working poor, the judgment blocks their climb up the economic ladder, and
they cannot obtain better housing or a better job, or get a loan for a car or home.

The total amount of judgments obtained against city residents in 2006, approximately $800 million,
is the equivalent of building one new stadium for the Mets every year. Against this backdrop, this report is an
attempt to understand the manner in which creditors are using the Civil Court of the City of New York to
collect debts. To this end, the Urban Justice Center reviewed 600 randomly selected cases, all filed in February
0f 2006, in the five borough courthouses of the Civil Part of New York City Civil Court. The results of our
research are striking.

Key Findings

Defendants rarely appear to defend themselves against consumer credit litigation. In 93.3% of cases,
the defendant neither filed an answer nor entered into a settlement agreement. Anecdotal evidence suggests
that this is the result of plaintiffs’ failure to serve the summons and complaint on defendants so that defendants
have no notice of the lawsuits against them. Other possibilities include defendants’ inability to appear in court
during normal business hours, defendants’ inability to locate affordable legal representation, and defendants’
own neglect.

Defendants are virtually never represented by counsel. We estimate that between zero and four percent
of defendants are represented by counsel. Given that all creditors are represented by counsel and the defenses
available to debtors can be complex, the gross disparity in representation means the overwhelming majority of
legitimate defenses to the claims available to the debtors are never raised.

80.0% of cases result in default judgments, which are routinely granted without the requisite proof to
establish the damages sought. When applying for a default judgment, a plaintiff is required to submit proof
of the facts supporting its claim. In the cases we reviewed, the materials submitted in support of applications
for default judgments almost always constitute inadmissible hearsay and do not meet the standard set forth
in section 3215(f) of the Civil Practice Law and Rules. Nevertheless, in our study, applications for default
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judgment were approved 100% of the time. In other words, plaintiffs are able to obtain judgments against
defendants without ever submitting any proof that the defendants owe a debt to anyone or evidence of the
amount of the alleged debt. The court system is being used to endorse hundreds of thousands of default
judgments, which then wreak havoc on the lives of hundreds of thousands of New Yorkers.

We found that the monetary impact of consumer credit litigation in New York City is massive and
approached an estimated one billion dollars in 2006.

The vast majority of litigation, 89.3% of all cases, is brought by debt buyers who have purchased
defaulted debt from the company that originally issued the consumer credit, the original creditor. In other
words, New Yorkers are sued by companies with which they have had no prior relationship. In addition,
the majority of litigation is based on alleged debts with a small number of original creditors, many of which
are common issuers of sub-prime credit cards. Furthermore, despite state and local laws that require entities
seeking to collect debts through the courts to be licensed by state and city agencies, many creditors have not
obtained such licenses. Just twelve of the thirty-nine debt buyers that filed lawsuits reviewed in this study were
licensed by New York City’s Department of Consumer Affairs.

Recommendations

¢ Because the vast majority of debtors are unrepresented, more funding is needed for free legal services
for debtors.

¢ Funding should be provided to offer more pro se resources, particularly assistance from court-employed
or volunteer attorneys, in the court houses.

e The standards for obtaining default judgments must be clarified by the New York City Civil Court.

¢ The New York City Council should clarify the licensing requirements governing debt purchasers to ensure
that only licensed debt collection agencies can avail themselves of the city courts. The New York City
Department of Consumer Affairs should take a more proactive role in ensuring that the court system is
not abused.

¢ Further research is needed to determine the reasons most debtors do not defend themselves in civil
court actions brought against them.

¢ New York State should enact the Exempt Income Protection Act to protect the subsistence income of
judgment debtors.

e Compensate defendants for fees and costs incurred in defending themselves against frivolous cases.
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BACKGROUND: CONSUMER DEBT AS A RISING CHALLENGE
FOR WORKING NEW YORKERS

Staft members at the Urban Justice Center (UJC), a provider of free legal services to low-income and
working poor New Yorkers, have noticed a steep rise in the number of New Yorkers seeking representation
in consumer debt matters in the Civil Court of the City of New York. Anecdotal evidence suggests that
this increase in demand for representation in consumer debt matters is a reflection of a larger city-wide
phenomenon: that more working New Yorkers are facing lawsuits by credit card companies and other
purveyors of consumer debt, at a time when the rising cost of living makes it more difficult for the working
poor and the middle class to make ends meet. The UJC set out to explore this phenomenon by assessing
the impact of consumer debr litigation on New York consumers. We also set out to examine, to the extent
possible, the relative merits of a sample of civil filings, to determine the viability of the consumer credit claims
raised in the Civil Court. Research into the nature of consumer debt litigation in New York City has led to the
conclusions of this report, which include a finding that few defendants are represented by an attorney, that an
overwhelming number of these cases are won by the creditor on default, and that a small number of creditors,
typically third-party debt buyers, bring the majority of cases. Based on these findings, we make a number of
recommendations, which are set forth at the end of this report. What follows, first, is an overview of the issue
of consumer debt, on both local and national levels. Second, we review our findings. Finally, we set forth our
policy recommendations outlining how New York City can respond to this growing crisis.

PART I: INTRODUCTION TO DEBT

Casting Judgment: The Explosion in Debt Collection Litigation and its Impact on New Yorkers

The volume of consumer debt litigation in New York City Civil Court has risen dramatically in
recent years, with approximately 320,000 consumer debt cases filed in 2006 alone." In fact, the number of
consumer debt cases filed in the Civil Court now exceeds by 60% all Civil Court filings in 2001.> Indeed,
between October 1, 2005 and September 30, 20006, there were 326,401 civil and criminal cases filed in all of the
federal trial courts, the United States District Courts, combined nationwide.? Cleatrly, as the Civil Court itself
recognizes, “[tlhe Civil Court of the City of New Yotk is one of the busiest Coutts in the wotld.”*

There are a number of complementary explanations for the massive increase in consumer credit
transaction litigation over recent years. The nationwide volume of consumer debt has risen — more families
are in debt and are in more debt than ever before.®> Nationwide, the total value of consumer debt now exceeds
$800 billion, a 31% increase in just the last five years.® Furthermore, more and more working families are using
consumer credit to pay for basic necessities. Indeed, a recent survey of people with credit card debt revealed
that “[s]even out of 10 low- and middle-income households reported using their credit cards as a safety net—

27

relying on credit cards to pay for car repairs, basic living expenses, medical expenses or house repairs.

But this shift in the economy and the manner in which consumers are making ends meet are only part
of the explanation for the increase in consumer debt litigation. Through the 1970’, 80’s and 90’s, regulators
and the courts largely gutted the regulatory scheme governing fees and interest charged by creditors.” As a
result, credit card companies and businesses in similar industries charge ever-increasing interest rates and fees
to consumers. Access to credit has increased as well.” Furthermore, identity theft, the fastest-growing crime
in the country, results in debts which are never paid and are wrongfully ascribed to innocent victims.'’ Lastly,
there is a growing market for purchase of defaulted debts."" These assignees, also known as third-party debt
buyers, having purchased large volumes of debt for pennies on the dollar, then aggressively seek to collect on
the full value of defaulted debts plus interest and fees. All of these factors contribute to New York’s increase in
consumer credit litigation.
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More important than the mere increase in the number of Civil Court filings are the outcomes of so
many of these cases, and how these outcomes impact average New Yorkers. As this study demonstrates, 80.0%
of the cases we reviewed resulted in default judgments against unrepresented defendants. Once a judgment
is entered, its effects can be devastating to the average New Yorker. A judgment creditor can enforce the
judgment, without any further judicial intervention, and garnish the defendant’s wages or restrain his or her
bank account for twice the amount of the judgment.”” Among the cases reviewed in our study, the average
default judgment amount is $3,063.83. A judgment creditor can then freeze twice the judgment amount, or,
on average, $6,127.65. The effect of this restraint, which can last up to a year, can be devastating. Clearly, for
a family living paycheck-to-paycheck, a restraint on over $6,000 freezes the family’s entire savings, assuming
they had any to begin with. For New Yorkers with the lowest incomes, who may survive on Social Security or
disability benefits, pensions, public assistance, child support, or Veterans benefits, their income is exempt from
collection and restraint by creditors. Nevertheless, New York law currently allows savings from these sources of
income to be restrained by a creditor with a judgment. The burden is then on the judgment debtor to prove
that federal and state law exempt such income from collection. Even assuming the judgment debtor is aware
of his or her rights to claim the exempt income, the claim process can take months. In the interim, the money
remains restrained.

As a result of garnishments and frozen accounts, families are prevented from paying the rent,
purchasing necessities like food and medication, and paying for utilities. The effect of a restraint or
garnishment is particularly shocking where a person had no prior notice that he or she was the subject of a
lawsuit.

Even where a person had notice of the lawsuit, he or she may not have had any knowledge that the
lawsuit could result in a judgment and restraint that would far exceed what the person reasonably believed
was owed the creditor, given that the judgment typically includes sums that represent the creditor’s claims for
penalties, interest, attorney fees and other fees and that restraint is twice the judgment amount. And he or she
may be faced with the difficult choice of missing a day’s wages and appearing in court in an effort to defend
oneself, without an attorney, against a corporation represented by counsel.

For example, Ms. DM, a client of the Urban Justice Center and a single mother with a full-time job,
earns $1,600 per month. As a result of identity theft, an $800 judgment of which she had had no notice was
entered against her in July of 2006. Using the judgment, the judgment creditor restrained Ms. DM’s bank
account. Ms. DM was completely unaware that she had been sued until her bank account was restrained.
The restraint lasted six weeks, causing Ms. DM to be late on a number of legitimate bills, including her rent,
credit cards, life insurance premiums, and phone bills. Her bank assessed “legal processing fees” for having
restrained the account. Unable to resolve the matter on her own, Ms. DM retained the services of the Urban
Justice Center and, eventually, a court ordered the account released and dismissed the lawsuit against her.
Nevertheless, as a result of the late payments, Ms. DM incurred hundreds of dollars in fees and interest
charges. She also lost wages for days spent in court and meeting with her attorney.

In addition to leading to frozen accounts, high fees, and difficulty purchasing food and necessities,
judgments also appear on credit reports. They remain on credit reports for up to seven years and have a
significant negative impact on credit scores. Credit reports are frequently used to evaluate applications for loans
and credit cards. They are also increasingly used by potential employers, landlords (even affordable housing
developments intended for poor and working poor tenants), banks, insurance companies, and automobile
financers.” In other words, a blemish on a credit report can have a snowball effect that makes it difficult for an
individual to save money, find affordable housing, or obtain employment. The result is that a single consumer
credit judgment can severely impair a person’s attempt to become self-sufficient. As one commentator has
noted, the “pervasiveness of destabilizing, high-cost credit in New York’s low income neighborhoods is reflected

back in people’s credit reports, further perpetuating poverty for millions of New Yorkers.”'*
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For example, Mr. ES, also a client of the Urban Justice Center, obtained a copy of his credit report
only to find that the first item listed was a judgment. Prior to seeing his credit report, Mr. ES had not known
that he had even been sued. Mr. ES was applying for jobs and had been unable to obtain employment. Many
of the employers to whom Mr. ES applied required access to his credit report and considered his report in
determining whether to extend him an offer of employment. When Mr. ES learned of the judgment on his
credit report, he was able to find free legal representation. As a result of that representation, the judgment was
vacated and the creditor agreed to discontinue the action.

In another example, in January 2006, Mr. OC was told that his wages would be garnished. Mr. OC
had never received notice that he had been sued. According to the plaintiffs filings, the process server claimed
to have served a non-existent person on a date when Mr. OC'’s entire family was out of the country, in the
Dominican Republic. As a result of his blemished credit, Mr. OC, who was in the process of starting his own
business, had trouble raising the necessary capital for his venture. Once represented by the Urban Justice
Center, Mr. OC entered into a mutually acceptable settlement and payment plan with the creditor.

The vast majority of default judgments are not vacated, as this study demonstrates, and the judgment
debtor must incur the costs and hardship of that judgment. The impact of consumer credit judgments on New
Yorkers is immense and growing. The time is ripe to consider the forces underlying these judgments and the impact
of consumer credit litigation on New York City. This study is just the first step of what should be a comprehensive
review of the use of New York City Civil Court as the primary forum for the resolution of these cases.

Debt and the Working Poor

One out of five New Yorkers and a third of New YorK’s children live in poverty' — this despite the fact
that in over 46% of poor households, the head of the household is working.'* 19% of New Yorkers live below the
poverty line and an equal number have incomes that measure 100%-199% of poverty."” These are the working poor.

The working poor increasingly attempt to bridge the gap between their incomes and their needs with
consumer debt. Nationally, consumer debt has increased rapidly over the past decade or so, particularly among
low-income families. For example, the share of families with high credit card payments (above 10 percent of
income) nearly doubled, rising from 13.5% in 1989 to 23.0% in 2004." In 2004, roughly one out of every
three families in the bottom income quintile carried credit card debt."” The mean amount of credit card debt
was $6,504 for households with incomes less than $35,000 per year.” 36% of those who owe more than
$10,000 on their credit cards have household incomes under $50,000.* On average, low-income families
owe roughly 10 percent of their income on credit cards alone.”” And in 2004, 27% of families in the bottom
income quintile faced a debt-to-income ratio of 40% or greater.” Since 2005, the consumer savings rate in the
United States has been below zero percent.”

The working poor fall into debt from hospitalization, trade school tuition (and, in some cases, fraud),
student loans, or even prior emergency public benefit assistance. The Center for Responsible Lending has
found that “the underlying reason behind some households having higher levels of credit card debt than other
households was the occurrence of unforeseen events, such as job loss, medical expenses or car breakdowns.”*
As health costs increase, and since health insurance is no longer a standard employee benefit, medical
emergencies will affect household expenses and debts more significantly than in the past.”

As a result of meager incomes, the high price of basic necessities, and the often astronomical costs
associated with credit, many of New York City’s working poor simply cannot pay their debts. We estimate that
nearly 400,000 of the city’s poorest households spend at least 40% of their monthly income paying their credit
card and installment bills. Given that the average New York City family must devote nearly half its monthly
income to rent,” the gravity of the situation is clear. The Federal Reserve reports that the number of the

poorest families that have debts more than sixty days past due has increased by 50% over the past decade.”
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A University of Michigan study found that more than half of low-income families with high consumer debts
and low net worth in 1994 were still mired in debt in 1999, with their average indebtedness growing from
$2,900 to $18,500.%

Sub-Prime Lending

A subset of the financial services market caters to individuals with spotty credit histories, low
incomes, or limited access to the mainstream financial market. Against the backdrop of recent volatility in
the housing market and a surge in foreclosure rates, sub-prime mortgages have become a prime area of focus
for the media, advocates, and policymakers. New York City is a city of renters, however, where only one-
third of New Yorkers own their homes (compared to two-thirds nationwide) and, relative to the rest of the
country, a disproportionate number of homeowners have high incomes.” While New Yorkers have certainly
fallen prey to the sub-prime market’s abuses, costly and often predatory practices are not limited to the sub-
prime mortgage industry. Sub-prime credit cards, like sub-prime home mortgages, are characterized by their
high fees and interest rates. Sub-prime issuers make money by issuing credit cards with low credit limits, high
interest rates, and high fees, including annual fees, over-limit fees, user fees, and delivery fees, many of which
accrue before the consumer ever uses the card. A new cardholder might easily and immediately exceed a credit
limit without making any charges, simply by accruing fees and interest on those fees.”

This type of debt can have a debilitating impact on the working poor, who may not be able to pay
down balances, and, as a result, might face exorbitant and ever-mounting fees piled upon fees. Once debt
accumulates, borrowers face higher interest payments and fees to service their debt. For the working poor,
living from paycheck to paycheck, credit card interest and fees can rapidly far exceed the amounts borrowed.
A bounced or late check can result in fees that further run up balances, resulting in underpayment of the next
month’s bill, often before the borrower realizes that there is a problem. As a result, the unexpected fees and
interest accumulate and lead to negative credit history and bankruptcy.

The sub-prime sector, once dominated by a few discrete banks, like Providian Financial, became the
fastest-growing segment of the credit card industry in the late 1990%.%* By 2003, regulators and others began
to crack down on sub-prime credit card issuers and a number of banks closed their sub-prime operations
as a result of high rates of default and bankruptcy among their customers.” The New York State Attorney
General’s office has pursued two enforcement actions against sub-prime credit card issuers: Cross Country
Bank, which was ordered to pay $9 million in penalties and refunds in January of 2006, and Columbus Bank
and Trust Company and CompuCredit Corporation, which, in July 2006, agreed to reform their business
practices and pay $11 million in restitution to New York consumers.” Six of the six hundred files reviewed
in this study involved debts accrued with one of these three lenders and, as described below, we estimate that
30.0% of the cases reviewed involved sub-prime credit card debt. If we exclude cell phone debt from the
study, we estimate that 46.6% of all the non-cell phone cases involved sub-prime credit card debt.

Nevertheless, sub-prime credit issuers continue to court and issue cards to low-income and other
consumers.” Furthermore, the predatory surcharges and interest fees that plague the sub-prime credit card

% Many of the major credit card issuers

industry are also prevalent in the mainstream credit card industry.
charge penalty fees for late payments (averaging $34 per late payment in 2005) or for exceeding one’s credit
limit (averaging $31 per occurrence in 2005).”” Some charge higher “default” interest rates as a penalty for
exhibiting riskier behavior, and often apply this higher rate retroactively to a// outstanding balances.” In
addition, credit card issuers use other tricks to maximize their revenues at low-income card holders’ expense;
twenty-three of the twenty-eight most popular large-issuer cards allocate payments to lowest interest balances
first, and some cards use a double-cycle billing method that eliminates the interest-free period for certain
unwitting customers.” These tricks catch many low-income and other credit card holders by surprise, especially
since credit card agreements are often written at an eleventh- or twelfth-grade reading level while nearly half of

the adult population in the United States reads at or below the eighth-grade level.*’
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Regulating Debt Collectors

Debt collectors are regulated on the federal level by the Fair Debt Collection Practices Act (hereinafter
“FDCPA”),* on the state level by Article 29-H of the General Business Law,* and on the city level by the
Administrative Code of the City of New York.*

The FDCPA prohibits a range of unfair debt collection practices by debt collection agencies. The
statute applies with full force to purchasers of defaulted debt who then collect debt in their own name. In
the majority of cases, it does not apply to original creditors. Courts have found that the FDCPA’s general
prohibition of unfair and abusive debt collection practices applies to unfair and misleading litigation practices
as well as to other more familiar debt collection techniques, like phone calls and letters. The New York State
debt collection statute prohibits certain unfair and abusive debt collection practices. It applies with equal force
to both original creditors and debt collection agencies. It does not, however, include a private right of action
and is enforced by the New York State Attorney General.

The New York City Administrative Code requires debt collection agencies to be licensed by the New
York City Department of Consumer Affairs (hereinafter “DCA”). The licensing requirement was motivated by
a finding by the City Council that there exist “consumer related problems with respect to the practices of debt
collection agencies whose sole concern is the collection of debts owed to their clients.”** Such debt collection
agencies include third-party debt buyers and assignees.* The Council found that “there is a minority of
unscrupulous collection agencies in operation that practice abusive tactics . . . which would shock the conscience
of ordinary people.”* “Due to . . . the vulnerable position consumers find themselves in when dealing with
these agencies” the Council sought to protect “the interests, reputations and fiscal well-being of the citizens of
this city ... 7"

The term debt collection agency includes both companies that are contracted by creditors to perform
debt collection services and third-party purchasers of defaulted debt. DCA has, however, issued confusing
guidance regarding the need for certain third-party debt buyers to obtain a license where the debt buyer
engages a law firm to initiate a lawsuit against the alleged defendant on behalf of the debt buyer. Debt buyers
have interpreted this guidance to mean that certain debt buyers need not be licensed by DCA so long as their
attorney is so licensed, despite the fact that it is the debt buyer that pursues litigation against alleged debtors.
It is our firm belief that when requiring licensing of debt collectors, including purchasers of defaulted debt,
the City Council did not intend to relieve a debt buyer of its obligation to obtain a license simply because it
engaged a licensed debt collection law firm as its counsel.

Despite the regulatory scheme governing debt collectors, the working poor, like other New Yorkers,
are often the victims of illicit debt collection practices. Between 2004 and 2006, the number of consumer
complaints received by the City’s Department of Consumer Affairs regarding debt collection practices jumped
70%.% The complaints range from attempts to collect invalid debts, to home and workplace harassment,
improperly damaged credit histories, and more.* When their efforts to collect a debt by making phone calls
and sending letters fail, debt buyers and creditors take their collection efforts and abusive practices to court.

Our study reveals that in 99.0% of applicable cases reviewed, debt buyers submitted facially invalid
evidence in support of applications for default judgments.”’ As a resul, it is impossible to tell how many
of the 320,000 debt collection lawsuits filed annually have merit. We can only speculate as to the extent to
which debt buyers are using the courts as an avenue to engage in unscrupulous, and unlawful, debt collection
practices. Nevertheless, the debt buyers’ consistent failure to provide relevant evidence in support of their
claims suggests that they do not possess such evidence. Furthermore, anecdotal evidence suggests that where
defendants appear and, using the discovery process, demand that plaintiffs produce evidence of their claims,
plaintiffs often voluntarily discontinue an action. In essence, debt buyers initiate litigation on the presumption
that they will prevail as a result of the defendant’s default. Given the incredibly high default rate, such an
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assessment is, far more often than not, correct. Where the defendant appears and the plaintiff is forced to
prove its case, it often chooses not to and instead discontinues the action. If it is assumed that plaintiffs could
not, if forced to do so, substantiate their claims in just 50% of the cases where a plaintiff failed to proffer
admissible evidence in support of an application for a default judgment, it would call into serious question the
underlying legitimacy of a significant percentage of all consumer credit cases filed in the Civil Court.

Debt Collection Litigation in New York City Civil Court

As described earlier, the volume of debt collection litigation in New York City Civil Court has risen
dramatically over recent years.” In New York City Civil Court, non-landlord/tenant civil filings have increased
300% in five years, in large part as a result of consumer credit litigation.”* According to a ten-year report on
New York City Civil Court, “general civil filings exploded over the past five years [2001 to 2006]. Most of the
filings involve consumer credit transactions . . . .”>> Given this explosion, it is an appropriate time to consider
these cases more closely and to evaluate the impact that they are having on the court system, creditors, accused

debtors and New York City’s neighborhoods.

In 2006, 523,186 cases were filed in the Bronx, Kings, Queens and Richmond County courthouses
of the Civil Part of New York City Civil Court. Of these, 277,075 cases, or 53% of the total, arose out of
consumer credit transactions.” In the Bronx, consumer credit cases represented 65% of total civil filings, a
substantially larger percentage than the city-wide average.

These numbers represent just four of New York’s five counties. Because New York County maintains
its records in a different format than do the other counties, it is omitted from these statistics. It is estimated
that if New York County is taken into account, there were approximately 320,000 consumer credit transaction
cases filed in New York City Civil Court in 2006. More and more, New York City Civil Court is becoming a
“credit card court,” with over 50% of cases filed in that court arising out of “consumer credit transactions.”

4 )

CHART 1: Consumer Credit Transaction Filings as a Percentage of Total Filings
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PART Il: OUR STUDY

This study involved a survey of six hundred randomly-selected consumer debt cases filed in February of
20006 in order to increase our understanding of how consumer debt litigation takes place in New York and how
it affects New Yorkers.* Specifically, we hope to better understand the following: How many New Yorkers were
affected by debt collection litigation? Who are the plaintiffs and defendants in these cases? What types of debt
are at issue? How often were alleged debtors represented by counsel? How many cases are settled? What is the
average judgment amount? How are cases typically resolved?

Our research found that shockingly few defendants — just 6.7% — in consumer debt cases ever appear
in court. Further research is required to determine whether this failure to appear results from fear of the court
system, plaintiffs’ failure to notify defendants that they have been sued (known colloquially as “sewer service”), or
the inability to obtain the resources to defend oneself in court. Of those defendants who appeared in the cases
reviewed, just two were represented by counsel. The rest represented themselves without the aid of an attorney.

Unfortunately, as a result of this shocking lack of representation and the utter failure or inability of the
overwhelming number of defendants to appear to defend themselves, debt collectors and third-party debt buyers
use the court system to obtain judgments against New Yorkers without ever having to concern themselves with
proving their case in court. Our research further found that the debt collection litigation in New York City
56

Civil Court has a massive monetary impact on New Yorkers. The estimated impact, almost $800 million,* is

comparable to that of building a new major league baseball stadium in New York City every year.”’

Abusive debt collection practices are not limited to the use of threatening letters and harassing phone
calls. As courts have found, certain litigation techniques, like filing a lawsuit with no arguable merit or filing
a suit after the applicable statute of limitations has passed, constitute abusive debt collection techniques.®
These practices are particularly troubling where a defendant is unrepresented by counsel. In such cases, the
vast majority of pro se litigants lack the requisite expertise and familiarity to defend themselves against these
litigation methods. Alleged debtors, particularly those who are low-income, are rarely represented by counsel.
New York’s poor, as in so many other contexts, are forced to defend themselves from civil debt collection
actions without the aid of an attorney.”” This imbalance creates an obvious and unacceptable opportunity for
harassment and abuse.

Findings

(1) In 2006 alone, debt buyers and creditors filed almost $1 billion worth of lawsuits against New Yorkers
and obtained judgments for almost $800 million, a staggering success rate.

(2) To a limited extent, consumer credit litigation is disproportionately concentrated in low-income
neighborhoods in Brooklyn and the Bronx. On the whole, however, consumer credit litigation affects
residents of all of New York’s neighborhoods and city council districts.

(3) The vast majority of litigation is brought by debt buyers. In addition, the majority of litigation is based
on alleged accounts with a small number of original creditors, many of whom are common issuers of
sub-prime credit cards.

(4) Defendants rarely appear to defend themselves in consumer credit litigation, suggesting that many
defendants are not properly notified that there is a lawsuit against them.

(5) 80.0% of cases result in default judgments. These are judgments based on the defendant’s failure to
appear to defend himself, not based on the merits of the plaintiff’s case.

(6) In 99.0% of the cases where default judgments were entered, the materials underlying those
applications constituted inadmissible hearsay and did not meet the standard set forth in section
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3215(f) of the Civil Practice Law and Rules for the entry of a default judgment. Nevertheless, these
applications were approved; the default judgments were entered; and New York consumers suffered
the consequences.

Who are the Defendants?

Of the 2006 consumer credit filings in the four counties other than New York, 41% were filed in Kings
County, 27% were filed in Queens, 28% were filed in the Bronx and 4% were filed in Richmond County. ¢
Based on the total number of cases filed in New York County during February of 2006 and the number of
consumer credit cases filed in the four other counties during February of 2006, we estimate that if New York
County is taken into consideration, 4% of cases are filed in Richmond County; 25% of cases are filed in the
Bronx; 36% are filed in Brooklyn; 24% are filed in Queens; and 11% are filed in New York County. Appendix B
includes a table indicating the City Council districts in which defendants in cases reviewed for this study reside.
Map 1 displays this information as well. Map 2 shows where defendants reside relative to a neighborhood’s
average median income. As Map 2 indicates, there is a somewhat greater concentration in areas with lower
median incomes, in particular, central Brooklyn and the South Bronx. Nevertheless, Map 1 and Appendix B
demonstrate that this phenomenon is a city-wide problem. Defendants reside all over the city and in virtually
every Council district. Note that these numbers are out of a sample of 600 cases. Given that plaintiffs filed
approximately 320,000 consumer credit transaction cases in New York City Civil Court in 2006, we estimate
that in twenty-four city council districts, as indicated in Appendix B, 5,000 or more residents faced consumer
credit litigation last year. In an additional eight districts, over 10,000 residents faced consumer credit litigation.
These are 12, 14™ and 16" Districts in the Bronx, and the 34™, 35" 36™, 41 and 42™ Districts in Brooklyn.

4 )

CHART 2: Consumer Credit Transaction Filings as Percentage of City Total — February 2006
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As Chart 2 shows, with respect to their population, both Kings County and Bronx County are
overrepresented in terms of the number of consumer credit transaction filings. It is likely no accident that these
two counties also have the lowest per capita income in New York City. In 1999 the per capita incomes in the
Bronx and Kings County were $27,550 and $30,610, respectively, versus $38,042 for Queens, $43,573 for
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New York County, and $54,252 for Richmond County.

In 93.3% of the files we reviewed, the defendant neither filed an answer nor entered into a settlement
agreement filed with the court. Of the forty defendants, 6.7%, who appeared, eight did so only after a default
judgment was entered against them. All eight successfully asked the court to vacate the default judgment,
usually upon showing that they had had no prior notice of the lawsuit. Just two defendants were represented
by counsel.®! Given how few defendants appear in court and the fact that just two of the six hundred files
reviewed reflected an appearance by an attorney on behalf of a defendant, it is not apparent from this study
how many defendants have defenses to plaintiffs’ claims of alleged debt because an unrepresented defendant
may not be aware of all of the defenses he or she might raise.

For example, it is unclear how many defendants are victims of identity theft. Anecdotal evidence,
however, suggests that identity theft is a significant problem and often results in debt collection litigation
against individuals who have no liability for the debt in question. Almost nine million people, or four percent
of the United States population, were victims of identity theft in 2006, according to the Council of Better
Business Bureaus.®” In fact, a recent study found that New York State has the highest rate of identity fraud
among the fifty states.”” Furthermore, New York City has the highest incidence of identity fraud among
metropolitan areas.* Further research is required to determine how often identity theft plays a role in debt
collection cases resulting in litigation. According to attorneys who practice in this area, other common defenses
include mistaken identity, that a debt has already been paid, a plaintiff’s lack of standing, and the inflation of
an alleged debt by fees and interest unauthorized by law.

Total Value of Claims Sought in Debt Collection Litigation

The amount sought in each of the cases reviewed ranged from $400.87 to $24,999.00.° The mean
amount sought among the files reviewed was $3,062.57. Conservatively estimating that purported creditors
filed 320,000 consumer credit cases in New York City Civil Court in 2000, we estimate that these lawsuits
demanded an estimated $980,022,870.90, almost one billion dollars, in damages, interest and attorney fees
from alleged debtors in New York City Civil Court.

Plaintiffs Initiating Debt Collection Litigation

In 89.3% of the cases we reviewed, debt collection litigation was initiated not by the original creditor
but by a third-party debt buyer who had purchased the debt in question. Third-party debt buyers typically
purchase debt for pennies on the dollar. In one recent sale, for example, Asta Funding, Palisades Collection,
LLP’s parent company, purchased a debt portfolio of approximately $6.9 billion for $300 million, or 4.35 cents
on the dollar.® After purchasing the debt, the third party may attempt to collect the full amount of the alleged
debt by contacting the debtor or by bringing a lawsuit as an assignee of the original creditor.

Just twelve of the thirty-nine debt buyer plaintiffs who initiated lawsuits reviewed in this study are
licensed by the New York City Department of Consumer Affairs. The twenty-seven unlicensed debt buyers
brought 257, or 42.8%, of the 600 lawsuits reviewed.
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CHART 3: Percentage of Plaintiffs Who are Original Creditors and Assignees

Original Creditor 10.7%
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89.3%

K SOURCE: Urban Justice Center calculations from review of New York City Civil Court case filings /

Our research found that a small number of companies bring the majority of the assignee litigation
in New York City Civil Court. Indeed, as the following chart shows, out of the files we reviewed, just oze
creditor brought over one-third and just zwo creditors brought over one-half of all six hundred cases reviewed.
These findings reflect the overall debt purchase industry in which just ten companies purchased two-thirds of
defaulted credit card debt in 2004.”

TABLE 1
Assignee Plaintiff Number of Lawsuits (of sample of 600) Percentage of Total Sample
Palisades Collection, LLC 234 39%
WhoIIy-owneq subsidiaries of Encore 79 12
Capital Group, Inc.
LR Credit 10, LLC 44 7.3
Erin Capital Management, LLC 21 38
Colorado Capital Investments, Inc. 16 2.7
NY Financial Services, LLC 13 2.2
RAB Performance Recoveries, LLC 13 2.2
Rushmore Recoveries-related entities 13 2.2
Metro Portfolios, Inc. 1 1.8
LVNV Funding LLC 9 1.5

SOURCE: Urban Justice Center calculations from review of New York City Civil Court case filings

Defendants can expect to receive somewhat less information regarding the alleged underlying
consumer credit transaction when they are sued by a third party rather than an original creditor. In the cases
reviewed in this study, where the assignee brought the lawsuit, there was a 49.3% chance that the complaint

DEBT WEIGHT 14



would not include an account number for the alleged original debt. On the whole, however, the vast majority
of complaints, 98.1%, filed by third parties did identify the alleged original creditor.

The majority of debt buyer litigation reviewed in our study was based on alleged credit card accounts.
There is one major exception. Notably, the most common plaintiff, Palisades Collection, LLLLC, claims to have
purchased a large portfolio of defaulted debt from AT&T Wireless when that company merged with Cingular
in 2004. °® It is not surprising then that in the plurality of lawsuits, the alleged debt had been incurred with
AT&T Wireless. In fact, among cases reviewed in this study, alleged AT&T Wireless accounts were the basis
of 43.7% of consumer credit cases brought by a third-party debt buyer and 39.0% of all of the files reviewed.

Interestingly, in September 20006, five individuals who had been sued by Palisades Collection, LL.C
for alleged AT&T Wireless debts in New York City Civil Court sued Palisades and its law firm, Pressler and
Pressler, LLP, in federal court for violations of the federal Fair Debt Collection Practices Act, 15 US.C.
§ 1692 ez 5eq.” In particular, the five alleged that Palisades sued them without having made any effort to
determine whether it had any basis to do so. Furthermore, they alleged that Palisades’ complaints were patently
untrue and that any materials provided in support of the underlying cases against the defendants constituted
inadmissible hearsay and could not be used to support the plaintiff’s original claims. In other words, the five
alleged that Palisades Collection, LILC and Pressler and Pressler initiated lawsuits against alleged debtors
knowing that they could not, if required to do so, prove the elements of their claims.”

4 )

CHART 4: Incidence of Original Creditors in Litigation
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Of the other original creditors found in our file review, a number, particulatly Providian,” Associates,”
Direct Merchant Bank,” First National Bank of Marin,”* Cross Country Bank,” First North American
National Bank” and Household,” are common issuers of sub-prime credit cards. In addition, other lenders,
like Citibank and Chase, offer sub-prime products. It is impossible to know exactly which cases involved sub-
prime credit cards without reviewing the undetlying credit card agreement in each case.” Nevertheless, taking
into account the number of cases we reviewed that involved credit card issuers specializing in the sub-prime
market, we estimate that approximately 29.2% of the cases brought by third-party debt buyers involve sub-
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prime credit card debt. If we exclude AT&T Wireless cell phone accounts, sub-prime credit cards are the basis
for 48.9% — almost half — of assignee-initiated litigation among the cases we reviewed.

Of the 10.7% of lawsuits brought by original creditors, 59.0% were brought by either of two creditors,
Capital One or Discover Bank. Notably, Capital One is a common issuer of sub-prime credit cards.” If we
include these cases when estimating how many lawsuits arise out of sub-prime credit card transactions, we can
estimate that 30.0% of all six hundred cases reviewed involved sub-prime credit cards and that 46.6% of all
non-cell phone cases reviewed involved sub-prime credit cards.

TABLE 2
Plaintiff (Original Creditor) Number of Lawsuits (of sample of 600)
Capital One 25
Discover Bank 11
Federated Department Stores 5
Citibank, N.A. 3
Other 17

SOURCE: Urban Justice Center calculations from review of New York City Civil Court case filings

The prevalence of sub-prime credit card issuers among both plaintiffs and original creditors in these
cases suggests, first, that these sub-prime cards are frequently unaffordable to cardholders and, second, that a
large number of defendants in these cases are low-income. While many New Yorkers are victims of predatory
home mortgage lending,* in a city of renters it is likely that larger numbers have fallen prey to sub-prime
credit card lending. Low-income homeowners across the country have accessed home equity to pay other
bills.*! The result, in part, has been the depletion of home equity and savings.* Because few low-income
New Yorkers can tap home equity to pay for basic expenses when their savings fall short, they have fewer
credit products from which to choose when borrowing to make ends meet. As discussed above, the sub-prime
mortgage foreclosure crisis is mirrored in the arena of consumer debt litigation — we believe this may be
particularly true in New York, where the vast majority of low-income people do not own their own home.

Representation

While 100% of plaintiffs initiating consumer credit transaction cases reviewed in our study were
represented by counsel, just two of six hundred, or less than one percent of defendants, were represented. A
small number of law firms bring the vast majority of consumer credit litigation.
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TABLE 3

Debt Collection Law Firm Number of Lawsuits (of sample of 600)

Pressler and Pressler, LLP 197

Cohen & Slamowitz, LLP 106

Mel S. Harris & Associates, LLP 67
Wolpoff & Abramson, LLP 63
Rubin & Rothman, LLC 37
Eltman, Eltman & Cooper, P.C. 21
Mullooly, Jeffrey, Rooney & Flynn, LLP 19
Forster & Garbus, Esgs. 18

Malen & Associates, P.C. 14
Sharinn & Lipshie, P.C. 11

SOURCE: Urban Justice Center calculations from review of New York City Civil Court case filings

Defendants were represented by counsel in just two of the cases reviewed in the course of this
study. In both of these two cases in which an attorney appeared for the defendant, the parties stipulated to
discontinuance of the action with prejudice.”” Based on our research to date, and taking into account the
appropriate margin of error for our analysis, we are able to say with 95% confidence that between zero and
4% of defendants overall are represented by counsel. It is widely acknowledged that too many tenants are not
represented by counsel in New York City Housing Court; it would appear that even fewer alleged debtors are
represented by an attorney.™

Resolution

In 81.8% of cases reviewed in our study, the court entered a default judgment against the defendant.
A default judgment is a judgment based not on the merits of the case, but on the fact that a party has not
responded to a complaint or pleading or has not appeared in court when required to do so. This failure
to respond or appear is considered a default. While the judgment is based on one party’s default, default
judgments require some evidentiary showing in addition to the default. As described below, they should not be
entered where the plaintiff has not put forward any evidence of its underlying claim and damages.

In nine of the 491 cases where a default judgment was entered against the defendant, the court later
vacated the default judgment upon a request by the defendant. These requests were typically based on the
defendant not having received notice of the lawsuit prior to entry of the default judgment. In one of these
491 cases, the plaintiff discontinued the action following entry of the default judgment. As a result, in just
under 2% of cases, a default judgment was entered but later vacated. In total, 80.0% of cases resulted in a
final default judgment. In other words, the vast majority of plaintiffs secured judgments because the defendant
did not appear to answer the complaint or failed to appear at a court-ordered hearing or conference. The
number of default judgments we found in the New York City Civil Court corresponds to that found in a 2006
investigation of consumer debt cases in small claims courts in Massachusetts, which estimated that about
80% of people sued on consumer debts in Massachusetts courts failed to appeat.” According to anecdotal
evidence, like the stories of UJC clients described above, the fact that the defendant does not appear in court
often results from the plaintiff’s failure to provide notice of the lawsuit to the defendant. In addition, many
alleged debts are years old and the plaintiffs do not have current contact information for alleged debtors. As a
result, defendants do not receive actual notice that there is a lawsuit pending against them.

A much smaller percentage of cases, 5.9%, were settled by both parties. Typically, settlement
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agreements provided either for discontinuance of the action or for defendants to make installment payments
of $25 to $100 until the defendant had paid approximately 90%, on average, of the amount demanded in the
complaint. In one case, the defendant’s failure to make payments according to the settlement agreement gave
tise to a later default judgment. 3.2% of cases were ultimately unilaterally discontinued by the plaintiff* and
4.5% were filed but never served on the defendant. In others, the case appeared to be still pending. Not a
single case went to trial or was otherwise adjudicated on the merits.

4 )

CHART 5: Resolution of Consumer Credit Lawsuits
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Section 3215 of the New York State Civil Practice Law and Rules governs the entry of default
judgments.®” Where the plaintiff’s claim is for a sum certain, as is the case in most consumer credit litigation, a
default judgment may be entered upon application to the clerk. The plaintiff need not make a motion before a
judge.® When a defendant defaults, the plaintiff need not prove its case at trial. Nevertheless, it must present
some requisite proof — “proof of the facts constituting the claim, the default and the amount due”® — to make
a showing that it has a valid case and that the amount sought is proper. In other words, the simple fact that
the defendant has not appeared is not enough to support a default judgment. The plaintiff must make some
showing that it has a valid claim. The Civil Practice Law and Rules do “not contemplate that default judgments
are to be rubber-stamped once jurisdiction and a failure to appear have been shown. Some proof of liability is
also required to satisfy the court as to the prima facie validity of the uncontested cause of action.”” As a result,
in its application for a default judgment, the plaintiff must provide some proof of its claim.

A recent case described the obligation of a plaintiff to set forth the basis of its claim when making an
application for a default judgment — as well as the obligation of the clerk to confirm that the plaintiff has met
its burden — as follows:

The defendant’s default does not automatically create a mandatory ministerial
duty by the clerk to enter a default judgment against that defendant since the
plaintiff is required to demonstrate that he or she has a viable cause of action.
Section 3215(f) of Civil Practice Law and Rules requires the plaintiff to establish,
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in instances where the damages sought are for a sum certain or for a sum which
can by computation be made certain, the facts constituting the claim, the
default and the amount due. The plaintiff can satisfy this requirement through
an affidavit of a party, who possesses personal knowledge of the facts, or with a
complaint that is properly verified by a party with personal knowledge.”

A plaintiff seeking judgment on an alleged credit card debt must provide some proof of its claims.
One court, considering the proof required to support a motion for summary judgment where a defendant has
defaulted, required “an affidavit sufficient to tender to the court the original agreement, as well as any revision
thereto . . . The same affidavit typically advances copies of the credit card statements which serve to evidence
a buyer’s subsequent use of the credit card and acceptance of the original or revised terms of credit.”* “The
affidavit must demonstrate personal knowledge of essential facts or the judgment will be assailable, even if the
defendant defaults.” Where the plaintiff seeks attorney fees, it must also provide evidence in support of its
claim for such fees. “A request for legal fees requires presentation of (1) an agreement to pay such fees, tendered
by an appropriate affidavit, and (2) an attorney’s affirmation detailing the fee arrangement, the legal services
provided and the relevant factors bearing upon the claim.”* In other words, the plaintiff must provide written
testimony, or an affidavit, from someone who is familiar with and can testify to the legitimacy of the plaintiff’s
claim. It is not sufficient that the plaintiff submit an afhdavit; the athdavit must by made “by a person with
knowledge of [the relevant] facts.” Documents evidencing the claim, such as a signed credit card agreement
and credit card statements, may also constitute proof of a claim.

In 2000, the New York City Civil Court responded to recent case law regarding the standards for
materials provided by a plaintiff in support of its application for a default judgment. The Court issued a
directive that “[a] default judgment entered by the Clerk following CPLR § 3215 requires that there be
an affidavit of facts from a party to the action.”*® This directive is consistent with recent case law regarding
whose affidavit may support an application for a default judgment. What it does not address, however, is the
knowledge the afhiant must have of the claim in question. Unfortunately, it would appear from the results of
our study that plaintiffs are following only the letter of the directive. Typically, a plaintiff submits the afhidavit
of an agent of the party to the action, but does not follow the case law that requires that the affiant have
personal knowledge of the facts constituting the cause of action.” In other words, third-party debt buyers
provide affidavits from people who cannot actually attest to the legitimacy of their claims. By indicating that
a party’s representative must support an application for default judgment, the New York City Civil Court
has taken one step towards ensuring that default judgments are granted on the basis of proper applications.
Nevertheless, as the following discussion demonstrates, more direction is clearly needed.
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CHART 6: Materials Provided in Support of Default Judgment Where Plaintiff is an Assignee
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Of the cases reviewed, in the majority of those brought by a third-party debt buyer, the plaintiff provided
an affidavit signed by an employee of the debt buyer. An employee of the third-party debt buyer has no familiarity
with the underlying debt and cannot make any claim as to the legitimacy of the business records purporting to
prove that a debt liability exists. As a result, the afhiant cannot adequately confirm the existence or amount of the
debt. One court has found such affidavits to be “irrelevant,” “insufhicient,” and “of no probative value.”® In the
cases reviewed in this study, assignee plaintiffs never provided either a copy of the original contract or account
statements and never provided an aflidavit from the original creditor. In 12% of the cases reviewed, plaintiffs
provided an afhidavit from “an employee of plaintiff’s assignee” with absolutely no reference to who “plaintiff’s
assignee” is. These afhants are employed by some unknown entity. It does not appear that “plaintiff’s assignee” is the
original creditor. We reviewed multiple files involving the same affiant but different original creditors and different
third-party debt buyers. Like the affidavits from employees of the third-party debt buyers, these lack probative
value and should not have been considered “proof” of the plaintiff’s claim. Indeed, granting default judgments
based on these afhidavits contravenes both case law and the Civil Court Direction cited above, which requires that
afhidavits of facts be “from a party to the action.
they come from a person with personal knowledge of the facts constituting the cause of action. Notably, in two
files reviewed, no materials were provided in support of the application for a default judgment. Nonetheless, the
default judgments were granted.

”0

? These afhdavits neither come from a party to the action, nor do

Contrary to the standards described above, in support of their applications for default judgments, assignee
plaintiffs provided inadmissible evidence that did not support the claims set forward in their complaints. In the
cases we reviewed, the affidavits provided in support of plaintiffs applications for default judgment were made by
people who appear to have had no personal knowledge of the underlying facts. As such, they failed to constitute
“proof of the facts constituting the claim,” as required by section 3215(f) of the Civil Practice Law and Rules.
Based on anecdotal evidence provided by attorneys who represent defendants in these cases, where an opposing
attorney demands proof that his or her client owes a debt, plaintiffs often fail to produce such evidence and often
voluntarily dismiss their actions.
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The Value of Default Judgments

The mean final default judgment amount among files reviewed in our study was $3,063.83.
Estimating that there were 320,000 consumer credit cases filed in New York City Civil Court in 2006 and
that 80.0% of cases resulted in a default judgment, we can approximate the total impact of default judgments
on New Yorkers. In 2006 alone, we estimate that the New York City Civil Court entered judgments worth
approximately $784,339,250.77 against New Yorkers in the five boroughs. As a percentage of the amount
demanded in complaints filed, just under $1 billion, this represents a staggering success rate for creditors
and debt buyers initiating lawsuits in New York City Civil Court and a staggering defeat for New York City

consumers.

PART Ill: CONCLUSIONS AND POLICY RECOMMENDATIONS

Based on our findings, we make the following conclusions and policy recommendations.

(1) Fund legal services for low-income and working poor individuals sued on alleged debts in New York
City Civil Court. Fund the provision of assistance, information and resources for pro se defendants on-
site at each of the five county courthouses.

Given the massive impact that debt collection litigation has on both individuals and neighborhoods,
it is important that individuals have the resources to defend themselves against consumer credit transaction
claims. Anecdotal evidence suggests that where consumers are represented by counsel, debt buyers are quick
either to settle or to discontinue cases that they may not be able to prove in court. Currently, so few defendants
are represented by counsel that it is difficult to know how many defendants have defenses to the claims brought
against them by creditors and assignees. There is a dire need for legal services in this area such that people who
are already poor and working poor are not further burdened by collection litigation, the monetary impact of
which is massive and can be devastating to individual families.

With initial grants from the Skadden Fellowship Foundation and the New York State Interest on
Lawyers Account Fund, the members of the Legal Services for the Working Poor Coalition (LSWP), of which

' have begun to represent working families with consumer debt problems.

the Urban Justice Center is a part,
Unfortunately, as is too often the case with free legal assistance, the LSWP members are forced to turn away
far more families in need of representation in Civil Court matters involving consumer debt than the groups
can represent with current funding levels. Clearly, more funding is needed to make it possible for legal services

programs such as LSWP to handle a meaningful number of consumer debt cases.

Given the volume of litigation, however, it is unlikely that every defendant could ever be provided
a free attorney. Accordingly, the provision of free legal services must be supplemented with the provision of
advice and resources to pro se litigants. The Civil Legal Advice and Referral Office (CLARO) currently provides
such services for two evening hours a week at the Brooklyn Civil Court and is being expanded to Queens and
Manhattan. This program should be expanded to all five boroughs. Further, in addition to evening hours,
there should be hours of operation during normal business hours that coincide with the times when cases are
calendared so that pro se litigants need not come to court multiple times to receive the services they need to
defend themselves.

(2) Clarify the standards required of applications for default judgments.

Applications for default judgments should be held to applicable standards prior to being granted. At a
minimum, plaintiffs should be required to present some admissible proof of their claims and damages sought,
as required by section 3215(f) of the Civil Practice Law and Rules. Among cases reviewed in this study, the
affidavits that provide the basis for most applications for default judgments in consumer credit transactions
are form affidavits. Other than the name of the alleged debtor, the affidavits are largely indistinguishable from
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one another. Many do not attest to the assignment of the underlying debt. Most importantly, they constitute
inadmissible hearsay. The standards for approving applications for default judgments ought to be clarified.
Given the impact of default judgments on defendants’ economic health, where such defendants are not present
to defend themselves, the importance of ensuring that such judgments are not improperly entered cannot be
over-emphasized.

On March 12, 2007, the Civil Court issued a Directive requiring that all consumer credit transaction
cases filed in New York County be assigned to a mandatory Mediation Part “[u]pon the filing of an Answer
in Person in a consumer credit case for less than $10,000, where the defenses suggest money is owed and a
settlement is sought.”'"" Prior to March 12, 2007, these cases were “scheduled for a pre-arbitration conference
date over eight months away.”'"* The mandatory Mediation will take place within 15 days of when the
defendant files his or her Answer in Person. Mediations are calendared for Fridays at 10 a.m. Failure by either
party to appear is cause for either dismissal or entry of a judgment on default. It is too early yet to know what
the effect of this policy will be. Advocates and the court system need to monitor the program, particularly with
respect to the ability of defendants to appear in court on a weekday at 10 a.m. to represent themselves at the
mediation. In addition, mediators should be trained regarding the elements required to establish a prima facie
case that a debt is owed so that they are able to evaluate the strength of each party’s claims when conducting
the mediation.

(3) Confirm that debt buyers engaging in debt collection litigation must be licensed by the New York City
Department of Consumer Affairs.

As this study demonstrates, the failure of debt buyers to substantiate the validity of their claims
against alleged debtors and these debt buyers’ use of the court system to pursue judgments against these
debtors in the absence of adequate proof constitute abusive and unfair practices that ought to be subjected to
DCA oversight, licensing requirements, and the possibility that a license will be revoked from companies that
abuse consumers and the court system. The New York City Council should clarify that referring an account
for litigation constitutes collection activity and that debt buyers that engage in such activity must be licensed by
the Department of Consumer Affairs.

The court system has become fertile ground for harassment and abuse. Debt collectors and assignees
use the courts to intimidate accused debtors, the vast majority of whom are unrepresented by counsel. To
the pro se defendant, the simple fact that a debt buyer has filed a lawsuit and is represented by counsel lends
an air of legitimacy to the debt buyer’s case that can be easily abused. Furthermore, the fact that affidavits in
support of default judgments are largely devoid of any evidentiary merit and that debt buyers, when faced
with a defendant who has successfully obtained counsel, often discontinue pending litigation, suggests that
debt buyers routinely initiate lawsuits based on claims that they cannot prove. Accordingly, debt buyers that
initiate litigation in an attempt to collect alleged delinquent debts should be regulated by and required to
obtain licenses from the Department of Consumer Affairs. This requirement is, in essence, self-enforcing as
unlicensed debt buyers cannot bring debt collection lawsuits in New York State courts.'”

Furthermore, DCA should require information about litigation practices from debt buyers secking
licensure. For example, DCA ought to inquire about the volume of litigation brought by the applicant;
the applicant’s business records supporting debt collection claims; and the debt buyers’ non-litigation debt
collection activities. Debt buyers that abuse the court system should be stripped of debt collection licenses by
the Department of Consumer Affairs and, as a result, stripped of the ability to bring debt collection litigation
in the New York State courts.'™

(4) Further examine the reasons why defendants do not appear to defend themselves in these cases.

Further research is required to determine why alleged debrtors fail to appear in court to defend
themselves from consumer debt litigation. Anecdotal evidence suggests that often the problem is “sewer
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service,” the failure of the plaintiff or its process server to serve the defendant. As a result, many defendants
are simply not aware that they have been sued. In 1977, recognizing the prevalence of sewer service in this
industry, the New York State legislature passed legislation requiring that a notice be mailed to defendants in
consumer credit transactions before a default judgment is entered. A later revision of this law indicated that
this notice could be sent simultaneously with service of process. Unfortunately, this means that if the original
service of process is ineffective, the consumer also never receives this additional required notice and the
provision fails to meet its goal of protecting consumers from sewer service.

The problem of sewer service is not limited to consumer debt transactions. It also happens in other
contexts, particularly landlord-tenant cases. To address this issue in the Housing Part of New York City Civil
Court, section 208.42(i) of the New York City Civil Court Rules requires that when a landlord sues a tenant,
the landlord must provide the clerk a stamped postcard, addressed to the tenant, indicating in Spanish and
in English that the tenant has been sued and the index number of the case. The court clerk then mails the
postcard to the tenant.

Further research is required to determine whether such an approach would be appropriate in the
context of consumer credit transactions. Such research could include focus groups or short phone surveys with
defendants who have defaulted in these cases. Further study may also reveal whether adding evening hours, as
is done in the Small Claims Part of Civil Court, would better serve the needs of litigants in these cases.

(5) Enact the Exempt Income Protection Act.

In the spring of 2007, New York State Senator Dale Volker and Assemblywoman Helene Weinstein
introduced the Exempt Income Protection Act, S.6203/A.8527, in the New York State Senate and Assembly.
If enacted, this law would protect bank accounts from restraint by judgment creditors where the funds in the
account are exempt from collection under existing New York or federal law. New York and federal laws exempt
certain subsistence income from debt collection. Creditors cannot seize income such as Social Security and
disability benefits, pensions, public assistance, child support, and Veterans benefits. The exemption laws were
enacted to ensure that safety-net income is not diverted from its intended purpose: helping the elderly, disabled
and poor to maintain the resources they need for food, rent, medicine and other basic necessities. Despite
existing law, each day, bank accounts containing legally exempt income are frozen with “restraining notices”
issued after a creditor has obtained a judgment. As a result, hundreds of vulnerable New Yorkers lose access
to the funds required for basic needs. Accountholders then experience great difficulty in getting an account
released. While New York law provides a straightforward process for judgment creditors to restrain accounts, it
does not provide such a process for removing a restraint where the restraint is illegitimate or unlawful.

The Exempt Income Protection Act would prohibit the restraint of bank accounts where the income
in the account is exempt from collection under existing law. Further, it would create a streamlined process by
which a judgment debtor can ask a court to remove the restraint and require that judgment debtors be notified
that such a process exists.

As this study demonstrates, more often than not, judgments in consumer credit litigation are obtained
on default. As a result, judgment debtors often have no knowledge that a judgment has been entered against
them. Learning that a bank account has been frozen is particularly shocking and debilitating when a person
has no knowledge that a judgment has been entered against him or her. When the funds are exempt from
collection, freezing an account subjects a person to needless litigation and expense. The sheer volume of
default judgments entered in New York City Civil Court suggests that the use of restraining notices and
wage garnishments has ballooned over recent years. The Exempt Income Protection Act will limit the use of
such enforcement provisions in those inappropriate circumstances where the income in question is exempt.
Furthermore, it will create a streamlined procedure for judgment debtors to seek a court order to release funds
where the funds have been wrongfully restrained or seized.
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(6) Compensate defendants for fees and costs incurred in defending themselves against frivolous cases.

Defendants in these cases, whether represented by counsel or not, incur significant expenses in the form
of attorney fees and lost wages for time spent appearing in court. Defendants should be reimbursed for these
expenses when a plaintiff fails to substantiate its claim. Two provisions in New York law provide for such
recovery. Section 5-327 of the New York General Obligations Law provides that “[w]henever a consumer
contract provides that the creditor . . . may recover attorney’s fees and expenses incurred as the result of a
breach of any contractual obligation by the debtor . . . it shall be implied that the creditor . . . shall pay the
attorney’s fees and expenses of the debtor . . incurred . . . in the successful defense of any action arising out
of the contract commenced by the creditor . . . .” In other words, where a credit card agreement allows the
credit card issuer or its assignee to recover attorney fees, the law provides an analogous right on the part of the
debtor, when he or she successfully defends him or herself against a collection action. Unfortunately, a review
of the case law and anecdotal evidence from consumer advocates indicates that this section is rarely applied in
consumer debt cases, despite the fact that plaintiffs are routinely awarded litigation costs.

Section 3217 of the New York Civil Practice Law and Rules allows a court to permit discontinuance of an
action “upon terms and conditions, as the court deems proper.” Plaintiffs routinely seek to discontinue cases
where a defendant appears and refuses to settle the case. Defendants, relieved to have the case come to a close,
routinely consent to voluntary discontinuances by the plaintiff. Once twenty days have passed since service
of the summons, a party must seek a court order to discontinue an action unless all parties agree and sign a
stipulation of discontinuance. Where the court orders a discontinuance, it may do so upon such terms and
conditions as are just. Pro se defendants should be advised that they may seek costs and expenses from the court
even where a plaintiff seeks to discontinue. Similarly, the court ought to be sensitive to the burden of litigation
on pro se defendants, particularly when they are simply unable to afford the resources to defend themselves
effectively.

APPENDICES

Appendix A: Study Methodology

Using data supplied by the Office of Court Administration, we calculated the percentage of total
consumer credit transaction lawsuits filed in New York City Civil Court in each borough in February 20006.
According to data received from the Office of Court Administration, there were 897 consumer credit filings in
Richmond County; 6,258 filings in the Bronx; 9,083 in Kings County; and 6,092 in Queens. Because New
York County maintains data in a different format than do the other four counties, we estimated the percentage
of consumer credit transactions filed in New York County in as a percentage of total Civil Part filings in New
York County. We did so by assuming that consumer credit transactions constituted the same percentage of
total filings in New York County as they did in the four other boroughs. There were 5,188 total filings in the
Civil Part of New York County in February of 2006. Accordingly, we estimated the total number of consumer
credit filings in New York County in February of 2006 at 2,747 filings.

We then reviewed six hundred randomly selected cases filed in February of 2006. Accordingly, we
reviewed 22 files in Richmond County; 148 files in the Bronx; 218 files in Kings County; 146 files in Queens;
and 66 files in New York County. These files were selected at random.
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Appendix B: City Council District in Which Defendants Reside

Borough District Council Member Number of Case Files Reviewed
Manhattan 1 Gerson 5
Manhattan 2 Mendez 4
Manhattan 3 Quinn 9
Manhattan 4 Garodnick 0
Manhattan 5 Lappin 1
Manhattan 6 Brewer 4
Manhattan 7 Jackson 9
Manhattan 8 Viverito 10*
Manhattan 9 Dickens 14*
Manhattan 10 Martinez 10*

Bronx 11 Koppell 12*
Bronx 12 Seabrook 26™*
Bronx 13 Vacca 13*
Bronx 14 Baez 22"
Bronx 15 Rivera 13~
Bronx 16 Foster 23
Bronx 17 Arroyo 18*
Bronx 18 Palma 18*

Queens 19 Avella 5

Queens 20 Liu 4

Queens 21 Monserrate 14*

Queens 22 Vallone 4

Queens 23 Weprin 8

Queens 24 Gennaro 8

Queens 25 Sears 13"

Queens 26 Gioia 13"

Queens 27 Comrie 14*

Queens 28 White 12*
Queens 29 Katz 5
Queens 30 Gallagher 7
Queens 31 Sanders 13"
Queens 32 Addabbo 12*

Brooklyn 33 Yassky 6

Brooklyn 34 Reyna 19**

Brooklyn 35 James 23**

Brooklyn 36 Vann 24

Brooklyn 37 Dilan 14*

Brooklyn 38 Gonzalez 10*

Brooklyn 39 De Blasio 5
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Appendix B: City Council District in Which Defendants Reside...CONTINUED

Borough District Council Member Number of Case Files Reviewed
Brooklyn 40 Eugene 16*
Brooklyn 41 Mealy 21
Brooklyn 42 Barron 19**
Brooklyn 43 Gentile 11*
Brooklyn 44 Felder 6
Brooklyn 45 Stewart 13*
Brooklyn 46 Fidler 10*
Brooklyn 47 Recchia 14*
Brooklyn 48 Nelson 10*
Staten Island 49 McMahon 10~
Staten Island 50 Oddo 7
Staten Island 51 lgnizio 4

*: Districts in which we estimate that over 5,000 residents faced consumer credit litigation in 2006
**; Districts in which we estimate that over 10,000 residents faced consumer credit litigation in 2006

SOURCE: Urban Justice Center calculations from review of New York City Civil Court case filings
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